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HOW MEXICO HAS FARED UNDER UNITED STATES
TRADE REMEDY LAWS
JANET NUZUM, ESQ.*
During the vigorous public debate over NAFTA, the statistics on U.S.Mexico trade became well known. After nine years of bilateral trade
deficits, the United States trade balance with Mexico has been in surplus
since 1991. Over the past decade, two-way trade has tripled. Mexico is
the third largest export market for United States goods and the third
largest supplier of imports in the United States market. Much of the
NAFTA debate focused on its implications for United States export growth
and United States export opportunities.
Imports from Mexico, however, have also grown tremendously during
the past fifteen years, from approximately $5 billion in 1978 to about
$34 billion in 1992. As Mexico's exports to the United States continue
to grow, especially with the implementation of NAFTA, a question arises
as to whether Mexican exports will be increasingly subject to investigations
and restrictions under United States trade remedy laws.
I am not able to predict the future, but I think it would be useful
to look at the past and see how Mexico has fared thus far under U.S.
trade laws.
Probably the most infamous of the U.S. trade laws is section 301 of
the Trade Act of 1974. This provision is designed to deal with foreign
trade barriers and discriminatory practices, and is administered primarily
by the United States Trade Representative. In the ninety-one cases that
have been brought under section 301 of the Trade Act, Mexico has never
been subject to investigation. Consequently, Mexico has never been the
object of retaliation under section 301. The closest Mexico came was in
May of 1989 when, under what was then called "Special 301,"' Mexico
was placed on the "priority watch" list in response to certain United
States concerns about lack of adequate protection of intellectual property
rights under Mexican law. Shortly thereafter, in January 1990, the government of Mexico announced proposed reforms to the Mexican patent
law, and the United States Trade Representative removed Mexico from
the Special 301 priority watch list.
Next, under 337 of the Tariff Act of 1930,2 United States law authorizes
restrictions to be imposed on imports which infringe a United States
patent, trademark or copyright, or is otherwise engaged in unfair trade
* Commissioner, United States International Trade Commission, 1991-present; professional staff
member, Committee on Ways and Means, United States House of Representatives, 1983 to 1991;
A.B. Smith College; J.D. Georgetown University Law Center. The views expressed are those of the
author and do not necessarily reflect the views of the United States International Trade Commission
or other Commissioners.
i. 19 U.S.C.A. § 2242 (West Supp. 1994).
2. 19 U.S.C. § 1337 (1988).
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practices, but it is used primarily with respect to patent infringement.
Unlike other unfair trade investigations, however, section 337 investigations are not country-specific. Rather, they focus on particular products.
Therefore, it is more difficult to ascertain how Mexico fares under section
337.
Nevertheless, from January 1987 to October 1993, the International
Trade Commission (ITC), which is the primary authority responsible for
section 337, has conducted 100 ITC investigations. I have identified only
three of the 100 as involving Mexican products. In 1987, there was an
investigation of certain office filing cabinets, 3 but it was terminated in
a settlement agreement. In 1987, there was also an investigation of certain
minoxidil powder, salts and compositions for use in hair treatment. 4 There
was a general exclusion order issued; however, it appears that the Mexican
trade sales involved were a relatively small amount-less than $100,000.
In 1991, there was an investigation of certain acid-washed denim garments
and accessories.' There are no specific numbers available on the amount
of Mexican trade involved, but it appears that the value of trade was
relatively small. The trade value was even smaller if one focuses on
Mexican value-added because much of the product at issue involved crossborder manufacturing operations. Looking at the array of cases brought
under section 337 since 1987, therefore, there appears to have been a
very minimal impact on Mexican trade.
For this exercise, it is be useful to look not only at U.S. unfair trade
laws, but in particular section 201, the escape clause of the Trade Act
of 1974.6 Section 201 of the Trade Act of 19747 is a provision of trade
law that does not involve allegations of unfair practices, but rather
authorizes temporary import relief when increased imports of products
cause serious injury to a domestic industry. These cases are not countryspecific; the investigation examines all imports of the product into the
United States, regardless of the country of origin. Nevertheless, I have
attempted to identify the section 201 cases in which products from Mexico
were a significant source of the relevant imports.
From 1974 to the present, the ITC has conducted 63 investigations
under section 201. Only 14 of those investigations involved Mexican
products, only one of which resulted in trade restrictions being imposed
by the United States under the authority of section 201. That case,
investigated in 1979, involved porcelain-on-steel, nonelectric cookware.'
Of the total United States imports, Mexico accounted for $2.2 million
of imports in the United States and was the sixth largest source of those
imports. As a result of the 1979 case, temporary tariff increases were

3.
4.
5,
6.
7.
8.

Investigation No. 337-TA-263, instituted on Mar. 19, 1987.
Investigation No. 337-TA-267, instituted on May 13, 1987.
Investigation No. 337-TH-324, instituted on Feb. 6, 1991.
19 U.S.C.A. § 1441 (West 1980 & Supp. 1994).
19 U.S.C.A. § 2251 (West 1980 & Supp. 1994).
ITC Investigation No. TA-201-39, Pub. 1008 (Nov. 1979).
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imposed by the United States over a four-year period. In 1984, Mexico
was investigated under section 201 for its carbon steel products. However,
as a matter of law, relief was not granted. Nevertheless, trade restrictions
came into effect as a result of the establishment of steel voluntary restraint
agreements. Since 1986, there have been no investigations pursuant to
section 201 involving Mexican products.
The countervailing duty law 9 should be analyzed in two different stages,
with April 1985 as the dividing line between those two stages. In April
1985, the United States and Mexico entered into a bilateral subsidies
agreement; an important consequence of that agreement was the benefit
of an injury test being applied in United States countervailing duty
investigations of imports from Mexico. Prior to that time, no injury
finding was necessary in order to impose countervailing duties on imports
from Mexico.
Looking to the pre-injury test period-specifically from January 1980
to April 1985-we find twenty-five countervailing duty investigations
involving products from Mexico. Twenty-one involved only Mexican products; an additional four cases involved products from Mexico as well as
products from other countries. More than half of these twenty-five investigations resulted in trade restrictions. Thirteen cases resulted in issuance
of a countervailing duty order; although I will note that eleven of these
orders have subsequently been revoked, in whole or in part. Four additional cases resulted in suspension agreements; four cases resulted in
termination of the investigation as a result of the withdrawal of a petition,
and four cases resulted in a negative subsidy determination by the Department of Commerce.
Since April 1985, countervailing duty investigations of Mexican products
require an injury test. During this period (almost twice as long as the
period described above) there have been only four countervailing duty
investigations of Mexican products. All four of these cases involved not
only products from Mexico, but products from other countries as well.
The results, again, were mixed. One case resulted in the issuance of a
countervailing duty order-the recent investigation of carbon steel plate
products in 1993. Another carbon steel case-corrosion-resistant steel
products-resulted in a negative injury determination by the ITC at the
final stage of the investigation. In a third case involving welded steel
wire" fabric, in 1986, the ITC made a negative injury determination at
the preliminary stage of the investigation process. Finally, the fourth
case, also in 1986, resulted in a partial imposition of relief due to a
negative ITC determination with respect to porcelain-on-steel tea kettles
and an affirmative ITC determination with respect to other porcelainon-steel cookware.
During the more recent period, since April 1985, there have been two
cases that had positive outcomes. The carbon steel plate investigation
involved a relatively small amount of imports in terms of dollar value;
$6.5 million from Mexico (as compared to a total of $176 million worth

9. 19 U.S.C.

§§

1303, 1671 (1988).
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of imports). In the porcelain-on-steel cookware investigation as well,
Mexico accounted for a relatively small amount of trade; $4 million of
trade (total subject imports were valued at almost $30 million). In the
two cases that had negative outcomes, Mexico accounted for a much
more substantial amount of trade in the investigation of corrosion-resistant
steel products; there were $52 million worth of imports from Mexico
(total subject imports involved in that investigation were valued at $316
million). Welded steel wire fabric, on the other hand, involved a very
small part of Mexican trade-only $772,000 worth of imports from
Mexico, (total subject imports were valued at $950,000). In examining
the history of countervailing duty cases, it appears that Mexico has fared
better since receiving the benefit of the injury test.
In addition, products from Mexico have been subject to investigation
under the anti-dumping law 10 in sixteen cases since 1980. Half of these
cases resulted in trade relief. Six came in the form of affirmative antidumping orders that were imposed on fresh-cut flowers, porcelain-onsteel cookware, gray portland cement and cement clinker, circular welded
carbon steel pipes and tubes, steel wire rope, and carbon steel plate.
Two additional petitions for anti-dumping relief were withdrawn and the
investigations ended; however, these cases involved steel products, (carbon
steel wire rod and oil country tubular goods) and steel VRA's were
subsequently negotiated covering these imports. Despite the fact that an
order was not issued, the trade from Mexico was restricted. Another
petition, regarding cordage products, was withdrawn shortly after being
filed and never advanced to a full investigation. In four cases, the ITC
made a negative preliminary injury determination regarding welded steel
wire fabric, portland hydraulic cement, ball bearings, and crushed limestone. In three additional cases, the ITC held in the negative at the final
injury stage for steel pails, steel wire rope, and corrosion-resistant carbon
steel products.
The dollar value of the trade that has been adversely impacted by the
six antidumping orders varies greatly. Fresh-cut flowers involved less than
$2 million worth of imports (calculated on an annual basis). Porcelainon-steel cookware involved approximately $4 million worth of imports.
Gray portland cement and clinker, however, involved about $135 million
worth of imports. Circular welded carbon steel pipes and tubes involved
$37 million of imports. Imports of cut-to-length carbon steel plate were
valued at $6.5 million, and steel wire rope was valued at $3 million.
The six cases resulting in anti-dumping orders against imports from Mexico
affected a total of less than $190 million over a span of several years.
Of that $190 million, $135 million was accounted for by the cement case.
A few observations can be made from the variety of cases brought
under different U.S. trade laws. First, the particular trade law used by

10. 19 U.S.C. 1673 (1988).
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United States industries against products from Mexico has shifted over
time."a Before 1980, section 201 was the popular tool. From 1980 to
1985, the countervailing duty law became the popular tool. It bears noting
that during that period, Mexico did not yet have the benefit of the injury
test in countervailing duty cases. Since 1985, however, imports from
Mexico have been subject to an injury test. Currently, the anti-dumping
law seems to be the remedy of choice since 1985. 1 suspect this shift in
trend is not unique to Mexico; it is rather consistent with general trends
in the use of the trade remedy laws by United States industries since the
mid-1970s.
Second, the types of products subject to investigation which have shifted
from agricultural and mined products to manufactured products should
be considered. Eight of the fourteen investigations conducted under section
201 involved agricultural or mineral products. Four countervailing duty
cases all prior to 1984 involved agricultural products. In the anti-dumping
area, only one investigation involved agricultural products-the 1986
investigation of fresh-cut flowers. Since 1983, steel products have frequently been the subject of anti-dumping and countervailing duty investigations. Six out of twenty-five countervailing duty cases involved steel;
eight of sixteen anti-dumping cases involved steel. One section 201 case,
the 1984 investigation of carbon steel mill products, also involved steel.
This shift from primarily agricultural and mined products to an increasing focus on manufactured products is not surprising in light of the
shift in product mix of Mexico's exports to the United States. From
1974 through 1992, the composition of Mexican exports to the United
States has changed; as a proportion of total imports from Mexico,
agriculture has played a diminished role while manufactured goods have
played an increasing role.
Third, the incidence of petitions against Mexican products being brought
simultaneously with petitions against products from other countries should
be considered. Products from Mexico have been cumulated with imports
from other countries much more frequently in anti-dumping investigations
than in countervailing duty investigations. Thirteen of sixteen anti-dumping
investigations involved at least one other country; only eight of twentynine countervailing duty investigations, on the other hand, involved at
least one other country. This may be a reflection of the fact that
cumulation, as an element of U.S. unfair trade law, has become much
more common during the 1980s as well as increasing reliance on the
anti-dumping law.
Fourth, it is interesting to note the number of products which recur
on the investigative lists. Some products have been subject to multiple
investigations, brought simultaneously under different statutes. For example, porcelain-on-steel cookware, and flat rolled steel products had
both anti-dumping and countervailing duty cases brought at the same
time. Some products have been subject to multiple investigations under

II. See Table I.
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different statutes being pursued at different points in time. For example,
there were investigations involving asparagus imports under section 201
in the mid-1970s, and again in the early 1980s under the countervailing
duty law. There were cases brought against leather-wearing apparel under
section 201 in 1979, and then under the countervailing duty law in the
early 1980s. Imports of portland hydraulic cement were the subject of
a countervailing duty case in 1983 and then an anti-dumping case in
1986. Steel wire rope imports were investigated by the commission twice,
both times under the anti-dumping law-first in 1990; then again in 1992.
Two products were the subject of trade investigations under three different
trade laws. Cookware was the subject of a section 201 case in 1979, and
anti-dumping and countervailing duty cases in 1985-1986. Fresh-cut flowers
were the subject of a section 201 case in 1977, a countervailing duty
case in 1984 and an anti-dumping case in 1987.
Despite the growing volume of trade from Mexico, imports subject to2
investigation under U.S. trade laws are still very low and not increasing.'
The percent of total imports from Mexico that are subject to United
States trade investigations is a very small number-consistently less than
one percent.
Finally, when we compare Mexican trade subject to anti-dumping or
countervailing duty investigations with all United States imports subject
to such investigations, we similarly find that Mexico occupies a very
small, and not necessarily increasing, role in these unfair trade cases.
During fiscal years 1986 through 1992, the proportion of trade represented
by imports from Mexico as a percent of the total imports subject to
investigation is a very small percentage with no distinctly upward trend."
The bottom line is that, as trade between the United States and Mexico
has increased, the relative significance of the U.S. trade laws has not
noticeably increased, notwithstanding the high visibility of certain investigations. The outcome of any particular investigation is, of course, of
great significance to the particular industry that is under investigation.
From the larger perspective of overall bilateral trade, however, it appears
that United States remedy trade laws have had very little impact on
Mexican access to United States markets.
QUESTIONS AND COMMENTS
QUESTION, Richard Grimm, New York: Given the fact that the impact
of the United States trade laws on trade with Mexico is so slight, is that
not an added reason along with the reasons discussed above, for simply
eliminating the application of trade laws towards Mexico as part of the
NAFTA process or associated agreements?
ANSWER, Commissioner Nuzum: I am going to abstain from any suggestion as to what I think should be included in NAFTA and what

12. See Table 2.
13. See Table 2.
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should be left out of NAFTA. I would suggest, however, that although
the commercial impact (of the U.S. trade laws on Mexican exports overall)
has been very small, there is still a political value to the existence of a
system of trade remedy laws. Moreover, there is usually an economic
value to the particular industries that use the trade laws which I believe
should be taken into account.
QUESTION, Allen Dunn, Washington, D.C.: Commissioner, I am interested in your view of both the efficacy and constitutionality of the
bi-national panel review process of ITC and ITA 14 decisions under the
existing Canada-U.S. Free Trade Agreement and the proposed NAFTA.
ANSWER, Commissioner Nuzum: Frankly, I have not thought enough
about the constitutional issues to respond to that aspect of your question.
As to the bi-national panel review of ITC injury determinations, it appears
that sometimes the panels engage in de novo review or second-guessing
of judgments made by the agency. The process of making an injury
determination at the agency level necessarily involves making judgment
calls regarding the credibility of certain evidence and the relevance of
certain facts. I think that it is very important, if the panel process is
to be successful, that there be a strong adherence by the panelists to the
proper level of deference and standard of review used in the United
States judicial review system. Some of the most recent panel decisions,
quite frankly, have been better than earlier panel decisions. I think the
panelists are conscious of the fact that they are subject to criticism, from
time to time, about the standard of review. Recent panel members appear
to have made more of an effort in their written panel decisions to cite
court cases, such as United States Court of Appeals decisions for the
Federal Circuit or United States Court of International Trade decisions,
as well as previous commission determinations. Nevertheless, there are
instances when it seems as if the panel becomes deeply immersed in reexamining the facts and reweighing the evidence.

14. International Trade Administration, U.S. Department of Commerce.
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TABLE 1
SURVEY OF INVESTIGATIONS INVOLVING IMPORTS FROM
MEXICO INITIATED UNDER U.S. ANTIDUMPING LAW,
COUNTERVAILING DUTY LAW AND SECTION 201
YEAR
1974
1975

EVENT

AD

CVD

Trade Act of 1974
4

1976
1977
1978
1979

3
2
1

Trade Agreements Act of 1979
1
1

1980
1981
1982
1983
1984
1985
1986
1987

201 *

U.S./Mexico Subsidies Agreement
Mexico accedes to the GATT
Mexico signs the Antidumping Code

1
1
2

8
6
7
3

1

2
1

2

1988
1989

2

1990
1991
1992
1993

1
2
5
0

(through 9/30/93)

2
0

0

The numbers for AD and CVD investigations are based on the year in which the investigation
was initiated. The numbers for the section 201 investigations are based on the year in which the
commission issued its determination and recommendation.
SOURCE: FROM DATA COMPILED BY THE U.S. INTERNATIONAL TRADE COMMISSION
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TABLE 2
COMPARISON OF TITLE VII INVESTIGATIONS
INVOLVING IMPORTS FROM MEXICO AND FROM
THE REST OF THE WORLD
FISCAL YEARS 1986-1993
YEAR (FY)
1986

ALL INVESTIGATIONS
NO.
87

VALUE
$4.37 Billion

MEXICO INVESTIGATIONS
NO.
4

VALUE
$6.3 Million
(0.14%)

1987

44

$1.51 Billion

1

1988
1989

48
32

$1.52 Billion
$2.00 Billion

0
1

1990
1991

25
74

$554 Billion
$2.57 Billion

0
3

$85.1 Million
(5.64%)
$0
$134.6 Million
(6.73%)
$0
$50.6 Million
(1.97%)

1992

133

$6.97 Billion

6

$82.1 Million

SOURCE: FROM DATA COMPILED BY THE U.S. INTERNATIONAL TRADE COMMISSION
(10/1/93)

